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I. EUROPEAN CONSTITUTIONALISM IN THE 19TH & 20TH CENTURY 


TYPES OF STATES 


Absolutist 
Liberal - (minimal state) 
Social-democratic - (welfare state) 


FRENCH DECLARATION OF THE RIGHTS OF MEN AND CITIZEN (1789) 


Liberal constitution 

Has only negative rights 

Minimal state 

Based on rationality & justice (principles believed to guide society at the time) 

Article 16: guarantee of rights to citizens means imposing a limit on the power of the state 
authorities 

Separation of powers (which overthrows the undivided authority of absolutism) 

Actions of the state limited to guaranteeing exercise of freedom (as long as it doesn't 
violate the freedom of anyone else ) 

Sovereignty resides in the nation 


BELGIAN CONSTITUTION (1831) 


Liberal constitution 

Has only negative rights 

Minimal state 

Compromise between ideals of French revolution & the circumstances of Belgium at the 
time 

Articles 6-24 establishes negative rights (such as right not to be prosecuted/arrested, 
etc.) 

This means citizens have liberty as long as they don't interfere with others 

Rights are established that can only be limited by law (requiring the consent of elected 
representatives rather than merely the will of the king) 

This establishes the rule of law (as opposed to the rule of man) 

Sovereignty resides in the nation 

Only citizens who pay a certain amount of taxes can vote 

In practice, this means 1% of the population elects all of parliament 


WEIMAR CONSTITUTION (1919) 


Social-democratic constitution 


Has negative and positive rights 
Welfare state 


First republican & democratic constitution of Germany 

Mandates that institutions must be established which protect the rights of women & 
children 

Sovereignty resides in the people 

Economic liberty limited by state's obligation to guarantee basic living standards 
Economic & social rights in addition to political & civil rights 

Property carries obligations (its use must serve the common good) 

Right to vote for all individuals over the age of 20 


GENERAL POINTS 
e Principle of legality does not protect your rights from/against legislation) 


e Judicial review of legislation did not exist in the liberal state) 


ll. EVOLUTIONARY VS REVOLUTIONARY CONSTITUTIONS 


EVOLUTIONARY CONSTITUTION 


Multiple documents or multiple sources 
Result of incremental process 

Codifies past reality that precedes it 
(Netherlands) 


REVOLUTIONARY CONSTITUTION 


One document 

Aftermath of revolution or war 
Clear break with the past 
Identifiable drafters 

(France; Italy; Germany) 


ATTEMPT TO SAVE ITALIAN MONARCHY 


Fascist institutions from 1920-1940 built upon the existing constitution & institutions 

The idea in 1943 when they dissolved the grand council of Fascism was to remove what 
was built on top of the constitution and institutions 

Thus maintaining continuity 

The opposition (communists & christian democrats) opposed this 


FIRST & SECOND PROVISIONAL CONSTITUTIONS IN ITALY FOLLOWING THE 
SECOND WORLD WAR 


Article 1 says the people will: 

1) Elect a constitutional assembly, and 

2) Decide via referendum between republicanism and monarchy 

The result of the latter was a republican victory, meaning the issue was not up to the 
constitutional assembly to decide 


lll. CONSTITUTIONAL MAKING PROCESS IN GERMANY 


IN THE AFTERMATH OF THE SECOND WORLD WAR 


1945 Divided into 4 areas of allied occupation 

1946 Elections of the parliaments of Lander in all 4 occupation zones 

1947 Growing tension between Soviets and Western allies lead to blockade of Berlin 
1948 London six-powers conference among the Western allies to create a democratic 
West German state 


LONDON RECOMMENDATIONS (1948) 


To create a constitution with provisions which will allow all the German states to subscribe 
as soon as circumstances permit 

Military governors should meet with the Ministers-President of the western zone Lander 
and authorize them to convene a Constituent Assembly in order to prepare a constitution 
for the approval of the participating states 

Delegates from the lander to be chosen accordance with the procedure determined by the 
legislative body of each lander 

To be a federal form of government 

Authorization by the military governors required 

Ratification by the people in the respective states 


THE MINISTERS-PRESIDENTS (1948) 


In 1948 the 3 military governors present the London Recommendations to the Ministers- 
Presidents of the 11 Lander of the Western Zone 

The Constituent Assembly must convene by September 1948 

Ministers-Presidents meet to discuss the Allies’ proposals 


THE HERRENCHIEMSEE CONVENTION (1948) 


Experts appointed by the Ministers-Presidents (one for each Land) meet to prepare a draft 
that should serve as a draft for the work of the Parliamentary Council (constitutional 
assembly) 


They approve a full draft constitution of 149 Articles 


THE PARLIAMENTARY COUNCIL (SEPTEMBER 1948-MAY 1949) 


65 Members of the parliamentary council (constituent assembly) elected by the 
Parliaments of the Lander 

The Grundgesetz is approved with 53 for and 12 against 

Parties include Zentrum, Communist Party, German Party and Christian Democrats 

The 3 military governors authorize the Grundgesetz 

Article 144: “This Basic Law shall require ratification by the parliaments of two thirds of the 
German Lander" 

The Parliaments of 10 Lander approve it, Bavaria rejects it 

The President and the Vice-Presidents of the Parliamentary Council then sign it and 
Grundgesetz enters into force 


IV. CONSTITUTIONAL MAKING PROCESS IN SPAIN 


CHARACTERISTICS OF FRANCO'S DICTATORSHIP 


Subordination of the individual to the interests of the community 

Corporate like organization of the economy (rejection of both Marxism and capitalism) 
Concentration of power in a charismatic leader ("responsible only to God and History") 
Institutional makeup was the product of a series of "fundamental laws" (resulting in a 
dictatorship) 


CHANGES POST WW2 


Military and economic ties with the West 

Economic liberalization to international markets 

International isolation (losing support even from the Catholic Church post Vatican II) 
Regional guerrilla movements (such as in the Basque county) 


TRANSITION GOVERNMENT OF ARIAS NAVARRO 


Navarro appointed president of the government 

Laws passed that allow meetings and political associations 

Bill to introduce a democratically elected second chamber of parliament (which fails, 
leading to Navarro's resignation) 

Franco subsequently appoints Adolfo Suarez Gonzales as heir to the title of King of Spain 


POLITICAL REFORM BILL (1976) 


Formally did not repeal or modify previous laws 

Did not create a constitutional assembly or make any reference to a possible constitution 
Introduced popular sovereignty and inviolability of fundamental rights (Article 1) 

Created a democratically elected parliament (Article 2) 

Gives constitutional amending power to parliament (absolute majority in both chambers + 
referendum) 

e Aimed to reform the state structure and retain continuity of the fundamental laws, not to 
destroy them 


"CORTES" APPROVE POLITICAL REFORM BILL 


e Cortes were a parody of a parliament 
e Wade up of members of the National Council, appointees of Franco, trade union 
representatives, and family representatives 


ELECTIONS OF 1977 


e After the elections, the Ponecia is formed (a constitutional commission of 7 members that 
submit a draft to parliament) 
e Approved in 1978 by majority of both chambers of parliament (and majority in referendum) 


V. FRENCH CONSTITUTIONAL ASSEMBLY POST WW2 


GENERAL PRINCIPLES OF CONSTITUTIONAL ASSEMBLIES 


Source of all authority lies in the nation 
This authority can be delegated to an assembly (but this cannot be unlimited - as this lies 
in the nation) 

e Thus, the nation can always retake this power and establish a new constitution 


FIRST FRENCH CONSTITUTIONAL ASSEMBLY 


e In 1945 a referendum is called on whether the assembly elected is to be a constitutional 
assembly (Yes wins) 
A provisional government enters into force until the ratification of a new constitution 
First constitutional draft (with a unicameral parliament) is rejected by referendum 


SECOND FRENCH CONSTITUTIONAL ASSEMBLY 


e Second constitutional draft (with a bicameral parliament) is approved via referendum 
e The Fourth French Republic begins with this in 1946 


THE FOURTH REPUBLIC (1946-1958) 


e Characterized by question of decolonization (especially in Algeria where 1 million French 
lived) 
De Gaulle appointed prime minister during Algeria crisis to attempt to fix instability 
He then proposed a new constitutional amendment (Article 90), giving the government a 
mandate to draft a new constitution 

e This successfully happens and is approved via referendum 


CONSTITUTIONAL LAW (JUNE 1958) 


Passed by the government & approved by the people via referendum 
Guiding principles are: 

1) Universal suffrage 

2) Separation of executive & legislative branches 

3) Government responsible before parliament 

4) Independence of the judiciary 

5) Respect for fundamental rights 


CONSTITUTION OF FIFTH FRENCH REPUBLIC 


First draft approved by government in 1958 

Consultative committee examines the text & proposes amendments 
Council of state examines the text then presents it to the people 
Approved via referendum 


VI. RIGIDITY VS FLEXIBILITY 


RIGID CONSTITUTION 
e Hierarchically superior to ordinary legislation 


e Requires a special procedure for amendments 
e Less adaptable to social change 


FLEXIBLE CONSTITUTION 
e Normatively on par with ordinary legislation 


e Can be amended with same ease as ordinary statutes 
e Doesn't necessarily mean being unstable (but "elastic") 


BRYCE ON FLEXIBLE CONSTITUTIONS 


e Adaptable to changing circumstances 


Can evolve over time without formal amendments 
This allows for a more organic development of legal & political systems 


BRYCE ON RIGID CONSTITUTIONS 


Have formal and structured amendment processes 

Provide stability and predictability 

Requires deliberate and often difficult process for change 

Disadvantage is that outdated provisions may remain in force due to difficulty in amending 


STRIKING A BALANCE 


Constitution should be "rigid enough" that fundamental rights are protected from current 
majority 

But should be "flexible enough" that change is still possible 

If too rigid, societal change will eventually just happen outside the constitutional framework 


MECHANISMS OF RIGID CONSTITUTIONS 


Requires qualified majority to amend (usually 2/3rds) 
Multiple deliberations 

Time delays 

Referendums 


Vil. AMENDING PROCESS 


IRELAND AMENDMENT PROCESS 


1) Majority approval by upper house 
2) Majority approval by lower house 
3) Majority approval in referendum 
4) Signed by president 


BELGIUM AMENDMENT PROCESS 


1) Declaration of revision by majority of both chambers of parliament (+ the King) 

2) Both chambers of parliament dissolved & new elections held 

3) Approval by 2/3rds majority (with at least 2/3rds present) of both chambers of parliament 
(No amendments possible during times of war or when parliament prevented from meeting 
freely) 


SWEDEN AMENDMENT PROCESS (VERSION 1) 


1) 50% approval by Riksdag (parliament) 

(9 months must pass - unless exception granted by Committee on the Constitution) 
2) New elections held 

3) 5/6ths approval by new Riksdag (parliament) 


SWEDEN AMENDMENT PROCESS (VERSION 2) 


1) 33% of Riksdag approves motion of exception 
2.1) New elections (simultaneously) 

2.2) Referendum (simultaneously) 

3) 50% approval by Riksdag 


GERMANY AMENDMENT PROCESS 


e (Law must expressly amend constitutional text) 
e 1) Approval by 2/3rds of Bundestag 
e 2) Approval by 2/3rds of Bundesrat 


POLAND AMENDMENT PROCESS (VERSION 1) 


(Bill may be submitted by 1/5th of deputies, or the senate, or the president) 
1) Approval by 2/3rds of Sejm (with 50% presence) 

2) Approval by majority of Senate (with 50% presence) 

(Entire process cannot exceed 60 days) 


POLAND AMENDMENT PROCESS (VERSION 2) 


(For amendments related to certain articles) 

1) Approval by 2/3rds of Sejm (with 50% presence) 

2) Approval by majority of Senate (with 50% presence) 
3) Approval by majority in referendum (if requested) 


ITALY AMENDMENT PROCESS 


1) Approval by both chambers of parliament 

(3 month waiting period) 

2) Approval by majority of both chambers of parliament 

3.1) Approval by majority in referendum (if request made by 1/5th of members of a 
chamber of parliament, or 500,000 voters, or five regional councils) 

e 3.2) No referendum possible if approved by 2/3rds of both chambers of parliament in 
step 2 


FRANCE AMENDMENT PROCESS (VERSION 1) 


e 1) Initiation of amendment procedure by president 
e 2) Approval by majority of both chambers of parliament 
e 3) Approval by majority in referendum 


FRANCE AMENDMENT PROCESS (VERSION 2) 


e (If president declines to initiate amendment procedure) 
e 1) Approval by 3/5ths of both chambers of parliament 


FRANCE AMENDMENT PROCESS (VERSION 3) 


e (When relating to a bill regarding organization of public authorities, or national 
economic/social policy) 
1) President submits a government bill to a referendum 
2) Approval by majority in referendum 


SPAIN AMENDMENT PROCESS (VERSION 1) 


1) Approval by 3/5ths of congress 

2) Approval by 3/5ths of senate 

(If requested by 10% of either house) 
3) Approval by majority in referendum 


SPAIN AMENDMENT PROCESS (VERSION 2) 


1) Approval by 2/3rds of congress 
2) Approval by majority of senate 
(If requested by 10% of either house) 
3) Approval by majority in referendum 


SPAIN AMENDMENT PROCESS (VERSION 3; TOTAL REVISION OR AFFECTING 
CERTAIN SECTIONS) 


1) Approval by 2/3rds of both chambers of parliament 
2) Parliament dissolved & new elections held 

3) Approval by 2/3rds of both chambers of parliament 
4) Approval by majority in referendum 


AUSTRIA AMENDMENT PROCESS (VERSION 1 - "SIMPLE LAW") 


e 1) Approval by 2/3rds of national council (with 50% present) 
e 2) Approval by majority in referendum (if 1/3rd of either chamber of parliament asks for it) 


AUSTRIA AMENDMENT PROCESS (VERSION 2 - "SIMPLE LAWS" RESTRICTING 
LEGISLATIVE OR EXECUTIVE BRANCHES) 


e 1) Approval by 2/3rds of national council (with 50% present) 
e 2) Approval by 2/3rds of federal council (with 50% present) 
e 3) Approval by majority in referendum (if 1/3rd of either chamber of parliament asks for it) 


AUSTRIA AMENDMENT PROCESS (VERSION 3 - TOTAL REVISION) 


e 1) Approval by 2/3rds of national council (with 50% present) 
e 2) Approval by majority in referendum 


OTHER WAYS CONTENT OF CONSTITUTIONS MAY BE ALTERED 


Judicial interpretation 

New constitutional conventions 

Political adaptation (such as judges being appointed by certain parties; or that the party 
that gets the most voters has their leader appointed) 

Disuse 

Irregular (non-legal & unconstitutional) means 


POSSIBLE VIOLATIONS OF THE CONSTITUTION DURING AMENDMENT ATTEMPT 


e Formally violates the constitutional-amending process 
e Violates the "print" or substance of the constitution 


ETERNITY CLAUSES 


Parts of the constitution that cannot be amended 

Constitutional court interprets if amendments are constitutional 

Thus, can block democratic amendments to constitution if it chooses 

Intend to protect the biggest founding principles (such as democracy) from democratic 

overturn 

e When two (non-eternity) clauses of a constitution violate each other, the constitutional 
court must interpret and weigh the two respective values on a case by case basis 

e |fan amendment and eternity clause contradict each other, the eternity clause prevails 


ETERNITY CLAUSES IN GERMANY 


e Article 1: inviolability of human dignity 
e Article 20: republicanism, federalism, democracy, and social state 


Vill. JUDICIAL REVIEW OF LEGISLATION (USA) 


INCEPTION OF JUDICIAL REVIEW OF LEGISLATION IN THE USA 


Marbury v. Madison (1803) establishes judicial review 

Federalist No. 78: if courts can't declare legislative acts of the constitution void, then the 
constitution is just a piece of paper 

Question arises if this would place the judiciary as hierarchically above the legislative 
branch 

However, the interpretation of laws is the job of the courts, and the constitution is a 
fundamental law 

As the constitution is a higher law, and all laws are implied to reflect the will of the people, 
the judiciary must choose the higher one (the constitution) 

When two statutes (or regulations) conflict, the more recently enacted one prevails (judicial 
review) 

When a statute conflicts with a constitutional provision, the constitutional provision prevails 
(judicial review) 

When two constitutional provisions conflict, they're to both be weighed together on a case 
by case basis (like in Germany) 


PRINCIPLES OF JUDICIAL REVIEW IN USA 


Limited constitution implies judicial review of legislation 

Superiority of the Constitution over statutes 

The Constitution is the fundamental law, yet it is a law, (applying the Constitution over a 
statute does not differ from applying a more recent statute over an older one) 

All courts are entitled to constitutional judicial review of legislation 

"Diffuse review of legislation” 


IX. JUDICIAL REVIEW OF LEGISLATION (EUROPE) 


INCEPTION OF JUDICIAL REVIEW OF LEGISLATION IN EUROPE 


Rejection of the American model 
Kelsen's proposal of constitutional courts 


TYPES/PROCESSES OF JUDICIAL REVIEW POSSIBLE IN CONTINENTAL 
CONSTITUTIONAL COURTS 


Abstract 
Concrete/Incidental Review 
Ex Ante 

Ex Post 

Norm Control 


e Individual Complaints 
ABSTRACT JUDICIAL REVIEW 


e Review of legislation in the absence of a specific case or controversy 

e Court assess whether laws are in conformity with the constitution before they are applied 
to specific situations 

e Abstract judicial review allows for the preemptive checking of legislation's constitutionality 


CONCRETE/INCIDENTAL JUDICIAL REVIEW 


e Occurs within the context of a specific legal dispute. 

e Evaluation of the constitutionality of applicable laws as they relate to the case at hand. 

e "Incidental" because the constitutional examination arises incidentally to the main legal 
dispute. 


EX ANTE JUDICIAL REVIEW 


e Evaluation of primary & secondary legislation before they're implemented 
e Aims to ensure that new laws comply with constitutional requirements or other legal 
standards before they can have any effect 


EX POST JUDICIAL REVIEW 


e Occurs after a law has taken effect or been applied 

e Assesses the legality or constitutionality of these measures in response to challenges 

e This review is reactive, addressing potential rights violations or legal issues after they have 
occurred 


NORM CONTROL JUDICIAL REVIEW 


e Ensures that lower-level legislation is in compliance with higher-level norms 
e A form of legal hierarchy enforcement. 


INDIVIDUAL COMPLAINTS JUDICIAL REVIEW 


e Individuals directly challenge laws or actions that they believe violate their constitutional 
rights 

e Emphasizes the protection of individual rights against unconstitutional legislation or 
government actions 


THE "GOVERNMENT OF JUDGES" THEORY 


e Judicial review of legislation makes the judiciary the supreme power over the legislature 
e Conservative judges are in a position to limit all progressive legislation in France 


KELSEN'S CENTRALIZED MODEL OF JUDICIAL REVIEW (EUROPEAN MODEL) 


A) Constitution 

B) Primary legislation 

C) Secondary legislation 

D) Judicial decision 

(Each level is an application of the higher one; all is positive law) 

Legislature is a free creator of law and not a law applying body 

Therefore to have legal restrains to the legislature, an independent and distinct body must 
be able to annul the unconstitutional acts of the legislature 

The power to annul a statute is the same character as enacting a statute, and therefore a 
legislative function 

Not all courts can do this; only constitutional courts (otherwise superiority would be given 
to the judiciary over the legislature) 

The constitutional court is a "negative legislator" 

(In the US, the Supreme Court however carries a judicial function) 


HOW KELSEN SAYS THE CONSTITUTIONAL COURT SHOULD BE COMPOSED 


Not too many members 
Combination of election by parliament & appointment by government/head of state 
Consideration given to legal experts 


HOW PROCEEDINGS AT THE CONSTITUTIONAL COURT COULD BE INITIATED 


1) Interlocutory proceeding - (when question of constitutionality comes up courts stop the 
proceeding and refer to constitutional court) 

2) Provincial government challenging statutes from federal government 

3) Federal government challenging statutes from provincial government 

4) At the request of an advocate of the constitution (similar to public defender in criminal 
law) 

5) At the request of a qualified minority in parliament 

6) By the constitutional court itself 


DISADVANTAGES OF AMERICAN DIFFUSE REVIEW 


One court may apply a statute as constitutional, whereas another court will not because 
they regard it as unconstitutional 

This leads to a difference in constitutionality of certain laws depending on jurisdictions and 
levels of different courts 

However, a Supreme Court decision that refuses to apply a statute because of 
unconstitutionality has virtually the same effect as general annulment of the statute 
(because of stare decision) 


SIMMENTHAL DOCTRINE 
e All courts are requested to disapply domestic legislation in contrast with EU law 


DEBATE ON CONSTITUTIONAL COURT DURING ITALIAN CONSTITUTIONAL 
ASSEMBLY 


e Fear of "government of judges" (courts shouldn't be allowed to substitute their will for that 
of parliament) 

e New constitution established regions with legislative power - thus a need to arbitrate 
between state and regions 


X. ITALIAN CONSTITUTIONAL COURT 


ITALIAN CONSTITUTIONAL COURT COMPOSITION 


e 5 judges appointed by President 
e 5 judges elected by two chambers of parliament 
e 5 judges elected by ordinary & administrative supreme courts 


ITALIAN CONSTITUTIONAL COURT APPOINTMENT PROCESS 


(Must be chosen from judges, or professors of law, or lawyers with 20+ years practice) 
(Term lasts 9 years - outlasts the term limits of all appointers and is independent from 
politics) 
Thus, no power can appoint majority of the court 
This also balances legitimacy with independence 
Qualifies majority (3/5ths) of parliamentary approval means most approved candidates 
are centrist by necessity 

e History of judicial activism vs judicial restraint is another factor in approval of a candidate 
(not just their politics on the left-right spectrum) 


JURISTICTION OF THE ITALIAN CONSTITUTIONAL COURT 


1) Judicial review of legislation 

2) Conflicts between branches of the state 

3) Conflicts between the state and the regions 

4) Impeachment against the president 

5) Deciding whether to grant a national referendum 


JUDICIAL REVIEW OF LEGISLATION IN THE ITALIAN CONSTITUTIONAL COURT 


Only laws and acts having the force of law can be challenged 

This may be done either by: 

1) State government challenging a regional law, or vice versa (within 60 days) 

2) Interlocutory procedure (ordinary court doubts the constitutionality of a law it has to 
apply; this is done when there's a minimum doubt so judges can't perform a negative 
constitutional review) 

e This relies on ordinary courts willingness to refer questions of constitutionality 


XI. GERMAN CONSTITUTIONAL COURT 


OVERVIEW 


Symbol of new democratic order after the fall of National Socialism 
Very powerful 

Internationally influential 

A leading court at the European level 


COMPOSITION OF THE GERMAN CONSTITUTIONAL COURT 


8 judges elected by committee of Bundestag 

8 judges elected by Bundesrat 

Divided into two senates 

Age of appointees must be within 40 and 68 years old 
Term lasts 12 years 


JURISDICTION OF THE GERMAN CONSTITUTIONAL COURT 


1) Conflicts between federal and regional states 

2) Complaints against the Bundestag's decisions on elections 

3) Impeachment of president 

4) Municipalities’ right to self-government 

5) Forfeiture of basic rights of those who undermine the free democratic order 

6) Prohibition of parties that seek to undermine the free democratic order 

7) Judicial review of legislation 

8) Constitutional complaints filed by any person claiming their basic rights were infringed 
upon by a public authority 


JUDICIAL REVIEW OF LEGISLATION IN THE GERMAN CONSTITUTIONAL COURT 


1.1) When incompatibility of federal law with basic law 

1.2) When incompatibility of land law with basic law 

1.3) When incompatibility of land law with federal law 

(The federal government, or a land government, or one fourth of the members of the 
bundestag may challenge it), or 

e 2) Interlocutory proceeding 

e (Ifa court questions the constitutionality of a law, proceedings are paused and a decision 
is obtained from the Constitutional Court) 


CONSTITUTIONAL COMPLAINTS 


e Any individual claiming a violation of their fundamental rights by a public authority may 
lodge a complaint with the Constitutional Court 
Generally must: 
1) Have previously exhausted all other remedies 
2) Have a 1 month wait time (or 1 year if challenging a law) 


OVERVIEW OF GERMAN CONSTITUTIONAL COURT 


The "best equipped" constitutional court (according to Paris) 

A jurisdiction on rights, not just on laws 

Supremacy over ordinary courts (does not depend exclusively on ordinary courts’ will to 
refer questions of constitutionality) 


ITALIAN VS GERMAN CONSTITUTIONAL COURTS 


Italian cooperates more with legislation 

German "corrects" more legislation 

Italian has concrete review (reviews legislation based off of actual cases) 

German focuses on individual complaints (as individuals can directly bring a claim when 
their rights are violated by public authority) 

e Germany "negative electors" (as they can impeach presidents and ban political parties) in 
addition to being "negative legislators" 

Italy just "negative legislators" 

Germany tolerates dissenting opinions more 

Germany reviews and controls rights in addition to just legislation 


XII. SPANISH CONSTITUTIONAL COURT 


WHY A CONSTITUTIONAL COURT? 


e Spanish tribunal constitutional was established by the Spanish Constitution of 1978 and 
was set up in 1980 

e Commitment to respect constitutional values + establishment of autonomous communities 
with legislative powers 
Influence of the German and Italian models 
Judges appointed under Franco's regime were not replaced 
So, the protection of the new democratic values cannot be entrusted in judges that had 
been educated and served under a non-democratic regime 


COMPOSITION OF SPANISH CONSTITUTIONAL COURT 


4 judges elected by congress of deputies by a qualified majority 
4 judges elected by the senate by a qualified majority 

2 judges elected by the government 

2 judges elected by the council of the judiciary (not the judiciary) 


SPANISH CONSTITUTIONAL COURT STRUCTURE 
e First chamber (6 judges - divided half) 


e Second chamber (6 judges - divided half) 
e The two chambers rarely meet together 


JUDICIAL REVIEW OF LEGISLATION 
e Abstract review of legislation (prime minister, 50 deputies, or 50 senators can challenge a 
law; governments and autonomous communities can challenge a law as well) 
Concrete review of legislation (when a judge 
Constitutional complaint (by an individual for violation of fundamental right) 


CURRENT ISSUES 


e Excessive length of the proceedings 
e Political influences on and within the constitutional court 


XIII. FRENCH CONSTITUTIONAL COURT 


REASONS THAT TRADITIONALLY OPPOSED JUDICIAL REVIEW OF LEGISLATION 
IN FRANCE 


Parliament's laws are an expression of the general will 

This prevails over the will of any other body and cannot be reviewed by courts 
Fear of the government of judges 

Constitution did not include a bill of rights 

However did include a preamble of the general rights of man 


CONSTITUTIONAL COMMITTEE OF THE FOURTH REPUBLIC 


e Judicial nature included president of the republic, the presidents of the two chambers, and 
10 members elected by the parliament 

e Only political actors: only the president of the republic and president of the senate could 
refer to the committee a law voted by the national assembly 


CONSTITUTIONAL COUNCIL OF THE 5™ REPUBLIC (1958) 


e One of the main goal of the constitution of 1958 was to enhance the power of the 
government in front of the parliament 

e A constitutional council was established to guarantee the distribution of normative 
competences between the government and the parliament 


COMPOSITION OF FRENCH CONSTITUTIONAL COURT 


3 members appointed by the president of the republic 

3 members appointed by president of the national assembly 
3 members appointed by president of the senate 

Undefined number of former presidents of the republic 


JUDICIAL REVIEW OF LEGISLATION 


e According to constitution of 1958, only 4 authorities (individuals) could bring a law before 
the constitutional council 

The president of the Republic 

The president of the National Assembly 

The president of the Senate 

The Prime minister 


e Judicial review takes place after the statute's approval by the parliament, but before its 
promulgation by the president of the republic 
e The constitutional council has one month to give its decision 
THE CONSTITUTIONAL BLOC 
e A decision in 1971 on freedom of association held the preamble of the constitution has 
constitutional legal status and can serve as a yardstick for judicial review of legislation 
e This, the constitutional council overcame the lack of an explicit bill of rights in the French 
constitution 
CONSTITUTIONAL REFORM OF 1974 
e Aconstitutional amendment enables 60 members of the National Assembly or 60 senators 
to instigate an abstract review of legislation proceeding 
The majority loses the monopoly of the access to the council 
From 1975 to 1996 the constitutional council took 330 decisions on the constitutionality of 
statutes, over 90% of them have been instigated by parliamentary minorities 


2008 CONSTITUTIONAL REFORM 


e Concrete review of legislation introduced for supreme courts only 


FROM AN ARBITER BETWEEN STATE POWERS TO A CONSTITUTIONAL COURT 


e Established as an arbiter between the Parliament and the Government in 1958 
e The Conseil progressively evolved toward a full-fledged constitutional court (1971-1974- 
2008) 


A LONG TRADITION OF EX ANTE AND ABSTRACT 


e Until 2008 ex ante and abstract review of legislation was the only form of review of 
legislation performed by the Const. council 


THE ROLE OF THE SUPREME COURTS 


e The Supreme Courts can prevent a question from being brought before the CC 


A SELF-RESTRAINT APPROACH 


e Acomposition that reflects more what it was than what it currently is (since 2008: opinion 
of the competent commission of the NA and of the Senate; they can reject the President’s 
appointee by a 3/5 majority) 


